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In the Court of Appeals of the District of 

Columbia 

No. 6128 

_ I 

' 

I 

j 

James R. Atkins, appellant 

v. 

United States of America, appellee j 

i 

— 

i 

ON APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 


BRIEF FOR THE APPELLEE 

| 

STATEMENT OF THE CASE 

Appellee does not accept appellant's statement 
of the ease set forth at page 1 of his brief. The 

i 

condition of appellant’s brief as hereinafter illus¬ 
trated, along with other inaccuracies and violations 
,of the rules of form, whether intentional or unin¬ 
tentional, have necessitated the otherwise unneces- 
sary length of appellee’s brief and statement of! the 


case contained therein and the tedious completeness 
of the citations and references to the Billj of 
Exceptions. 

In the court below, appellant James R. Atkins 


brought suit on November 7,1928, against appeljlee, 


(l) 
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the United States of America, by tiling a declara¬ 
tion under Section 19 of the World War Veterans' 

Act, 1924, as amended. He alleged that while serv- 

» 

ing in the Army of the United States he was 
granted, upon application, a war risk term insur¬ 
ance policy in the sum of $10,000 payable in equal 
monthly installments of $57.50 in the event of per¬ 
manent and total disability or death occurring 
while the contract was in force. He further alleged 
that subsequent to the issuance of this policy and 
prior to the lapse thereof for nonpayment of pre¬ 
miums on April 8, 1919, he became totally and 
» 

permanently disabled and entitled to the monthly 
benefits < >f the policy. 

Appellees plea admitted that appellant was 
granted the policy of insurance and that the con¬ 
tract was in full force and effect through the month 

j _ 

of April 1919. The plea also admitted appellant’s 
allegations that a claim for said benefits filed with 
the Director of the United States Veterans’ Bureau 
had been denied and that consequently a disagree¬ 
ment existed. 

j 

The plea denied that appellant became totally and 
permanently disabled as contemplated by the War 
Risk Insurance Act, and denied that appellant be¬ 
came entitled to the benefits provided in the policy. 
Hereon issue was joined at the trial before the court 
and a jury, the latter returning a verdict in favor 
of the defendant, the United States of America,, 
appellee herein, on November 3, 1932. On Decem¬ 
ber 12, 1932, judgment for appellee was entered,. 
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appellant’s motion for new trial was overruled, ap¬ 
peal was noted, and leave to prosecute said appeal 
in forma pauperis was granted appellant. 

The appellant’s declaration did not disclose the 
nature or cause of the alleged total and permanent 
disability but from the questioning of witnesses by 
appellant’s counsel it is apparent that he wajs at¬ 
tempting to prove total and permanent disability 
due to a mental ailment known as dementia praecox. 

Appellant enlisted July 15, 1917, and was! dis¬ 
charged April 8,1919, after having served overseas 
with the Thirtieth Division and having engaged in 

i 

three major battles. Upon discharge he was given 
a physical examination and was found to be physi¬ 
cally and mentally sound (B. of Ex., p. 101, lL 32, 
and 1.8-13). j 

Appellant arrived at his home in Knoxville, 
Tennessee, on April 9, 1919. There was testimony 
to the effect that he was abusive and profane to 
members of his family for unassigned reasons,j his 
sister, Mrs. Pauline A. Smith, testifying for appel¬ 
lant that she did not know whether or not he iwas 
intoxicated (B. of Ex., p. 4, 1. 9, 10, 11). 

Appellant left Knoxville (B. of Ex., p. 26, l.j 27, 
28) after having worked at a filling station |md 
road house for six weeks (B. of Ex., p. 27, 1. 26; 
p. 28, 1. 5, 6) and went to Akron, Ohio, wherej he 
worked with the Goodyear Rubber Company jfor 
two or three months (B. of Ex., p. 70, 1. 8; p. 113, 
1. 1-10). He reenlisted in the Army at Fort Bljiss, 
Texas, on December 21, 1920 (B. of Ex., p. 40, 4jl), 
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having been found on examination to be physically 
and mentally qualified for service (B. of Ex., p. 103, 
1. 6-8) and “in full possession of all his mental 
faculties” (B. of Ex., p. 103, 1. 21-22); was dis¬ 
charged July 30,1921, at Camp Sherman, Ohio (B. 
of Ex., p. 46), at which time he again was found to 
be physically and mentally sound and “0” percent 
disabled (B. of Ex., p. 105, 1. 11,12). From there 
he visited various parts of the country extending 
over a period of years including Knoxville, Ten¬ 
nessee; Little Hock, Arkansas; Whipple Barracks, 
Arizona:iMemphis, Tennessee; Gulfport, Missis¬ 
sippi, and Washington, D.C. He worked in various 
places, usually following his pre-war occupation of 
cook at an average salary of $40 per week (B. of 
Ex.,}). 70,1. 8, 9, 10; p. 73, 1. 17, 18; p. 77, 1. 28-32; 
)>. 97, 1. 27, 28). He was arrested at various times 
in various places for being intoxicated (B. of Ex., 
p. 14,1. 12, 13: p. 15, 1. 25; p. 32, 1. 8, 16-17 : p. Ill, 
1. 17-32; p. 112, 1. 1-16). (These references do 
not refer to appellee's Exhibits 10 through 21, which 
were admitted over objection of appellant.) Ap¬ 
pellant became a drunkard and a victim of chronic 
alcoholism (B. of Ex., p. 108, 1. 13-32; p. 59, 1. 21, 
25; p. 6, 1. 2; p. 19, 1. 8-12; p. 55, 1. 11, 20; p. Ill, 
1. 11). He likewise became a frequent user of 
veronal, a narcotic drug and on several occasions 
was admitted to L T .S. Veterans’ Bureau Hospitals 
for treatment for veronal poisoning (B. of Ex., 
p. 55, 1. 9, 12; p. 57, 1. 8, 9, 15; p. 58,1. 5, 6; p. 100, 
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]. 8, 12, 13, 18; p. 110, 1. 10, 11; p. 106, 1. 5; p. 105, 
1.19-32). I 

Evidence was adduced tending* to prove through 
reports of medical examinations, statements |of the 
appellant and testimony of physicians, that <j>n the 
following dates the appellant was mentally and 
physically sound and well; that he was not insane 
and that he was able to follow his pre-war or any 
other substantially gainful occupations: j 

April 5, 1919 (B. of Ex., p. 101, 1.11-17, 
27-32; p. 102,1. 1-7). | 

May 20, 1919 (B. of Ex., p. 113, 1. 1-10). 
December 1, 1920 (B. of Ex., p. 102j 1. 22 
through }). 103, 1. 14). 

December 18, 1920 (B. of Ex., p. 102, 1. 
18-21). | 

December 21, 1920 (B. of Ex., p. 40,jl. 31, 
32; p. 41,1.1-11). 

July 8, 1921 (B. of Ex., p. 104, 1. 1^7). 
Julv 29, 1921 (B. of Ex., p. 104, 1. £-26; 
p. 105, 1. 11). 

December 15, 1923 (B. of Ex., p. 08, 1. 
11-20; p. 99, 1. 1, 2; p. 106, 1. 20 thijough 
p. 107,1. 30). | 

May 20, 1925 (B. of Ex., p. 100, 1. 19^22). 
1925 (B. of Ex., p. 32, 1. 7-14). j 

P"all of 1926 (B. of Ex., p. 116, 1. 10f21). 
March 14, 1927 (B. of Ex., p. 110). I 
November 12, 1927 (B. of Ex., p. Ill, 1. 
1-16). | 

From middle of October 1932 to date of 
trial (B. of Ex., p. 114, 1. 24r-29). j 
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Appellant was not present at the trial nor did 
he testify either in person or by deposition. At 
the time of the commencement of the trial appel¬ 
lant was in the United States Veterans’ Adminis¬ 
tration Hospital at Johnson City, Tennessee, hav¬ 
ing voluntarily gone there because * * he 

had some trouble at his home * * *" (B. of 

Ex., p. 114. 1. 9,10, 11). There was no reason why 
the appellant could not have attended the trial of 
this case (B. of Ex., p. 114, 1. 27, 28, 29). 

THE ISSUE INVOLVED AND STATUTES AND REGULATIONS 

PERTINENT THERETO 

The sole issue at the trial of this case was whether 
the appellant was totally and permanently disabled 
on or before Mav 31, 1919. 

Section 400 of the Act of October 6, 1917, c. 105, 
40 Stat. 398, 409, provides as follows: 

That in order to give to everv commis- 
sioned officer and enlisted man and to everv 
member of the Army Nurse Corps (female) 
and of the Navy Nurse Corps (female) when 
employed in active service under the War 
Department or Navy Department greater 
protection for themselves and their depend¬ 
ents than is provided in Article III, the 
United States, upon application to the bu¬ 
reau and without medical examination, shall 
grant insurance against the death or total 
permanent disability of any such person in 
any multiple of $500, and not less than $1,000 
or more than $10,000, upon the payment of 
the i premiums as hereinafter provided. 
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This Section was restated in substance in Section 
300 of the .Act of June 7, 1924, c. 320, 43 St&t. 624, 
as amended by Section 12 of the Act of March 4, 
1925, c. 553, 43 Stat. 1308 (U.S.C., Title 3g, Sec. 
511). | 

The attention of the Court is respectfully 
directed to the fact that the term “total and per¬ 
manent disability” contemplated by the provisions 

! 

of all contracts of war risk term insurance! which 
were granted by the appellee to persons in itf mili¬ 
tary service during the World War has bebn de- 

fined by the Director of the United States Veterans’ 
* 

Bureau pursuant to legislative authority contained 
in Section 13 of the War Risk Insurance Act, 40 
Stat. 555, subsequently reenacted as Section 5 of 
the World War Veterans’ Act, 1924, 43 Stat. 609, 
as amended July 3, 1930, 46 Stat. 991, 38 ijj.S.C. 
426, the pertinent portion of which provides}: 

The Director, subject to the general direc¬ 
tion of the President, shall administer, 
execute, and enforce the provisions of this 
act, and for that purpose shall hav^ full 
power and authority to make rules and reg¬ 
ulations, not inconsistent with the provisions 
of this act, which are necessary or appro¬ 
priate to carry out its purposes, * * j * 

The regulation so adopted and so promulgated 
is known as Treasury Decision No. 20, and lials the 
force of law. W ojcic chow ski v. United States, 51 
F. (2d) 385 (D.C.N.Y.). The regulation forms a 
part of the contract of insurance; White v. Ukited 
States, 270 U.S. 175, 46 S.Ct. 274, 70 L. Ed. j530; 

3CCT6—34-2 
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Boss v. United States, 49 F. (2d) 541 (C.C.A. 5th). 
The Court will take judicial notice of this regula¬ 
tion. United States v. Lawson, 50 F. (2d) 646 
(C.C.A. 9th). It provides as follows: 

j 

Any impairment of mind or body which 

renders it impossible for the disabled person 

to follow continuously anv substantially 

* * * 

gainful occupation shall be deemed, in Ar¬ 
ticles III and IV, to be total disability. 

Total disability shall be deemed to be per¬ 
manent whenever it is founded upon condi¬ 
tions which render it reasonably certain that 

* 

it will continue throughout the life of the 
person suffering from it. 


In a suit brought upon a contract of war risk 
term insurance both elements of the definition must 
be proven. If an insured proves a total disability 
while his contract was in force, but fails to prove 
that it is permanent in character, or if he proves a 
permanent disability while his contract was in force 
but fails to prove that it is a total disability, he 
cannot recover. Lionbra v. United States, No. 152, 
October Term, 1933, decided January 8, 1934 bv 
U.S. Supreme Court. 


ARGUMENT 

Introduction 

The appellant apparently relies upon 27 Assign¬ 
ments of Error which he has designated by num¬ 
bers from 1 to 34, omitting the numbers 11, 14, 25, 
26, 28, 29, and 30. The assignments relied upon 


i 

i 

1 

I 

i 

I 
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relate to the admission of evidence and testimony 
over objection of appellant to which he reserved 
exceptions; the exclusion of evidence and testimony 
offered by appellant, to which he reserved fexcep- 
tions; the refusal of the lower court to give certain 
instructions to the jury requested by the appellant; 
the allowing of certain requested instructions of 
the appellee over the objections of the appellant 
and also certain other portions of the charge and 
instructions given by the court to the jury. ! 

The appellant's brief does not conform witjli the 

i 

rules of the Court of Appeals of the District of 
Columbia. It does not present succinctly thejques- 
tions involved, the statement of the case is incom¬ 
plete and misleading and counsel is impelled to 
respectfully invite the Court's attention to the 
following: 


As to appellant’s Assignments of Error Numbers 1 
through 10 and 22 and 31 i 

I 

Appellant's brief under Assignment of Error 
No. 2 on page 5 alleges error in denying plaintiff’s 
counsel the right to read in evidence the dross- 

® I 

examination of the witness Ed. T. Gore, whereas 
in fact only certain questions and answers thereof 
were excluded. Appellant cites the Court to page 
S of the Dill of Exceptions, lines 30 to 32 and Icon- 
tinuing through line 2 on page 9, as being excluded, 
whereas in fact thev were admitted without 

4 / 

objection. 
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Assignment of Error No. 3, paragraphs 1 and 2 7 
appellant’s brief, page 6, assigns error in the re¬ 
fusal to admit in evidence a certain question where¬ 
as in fact the question and answer thereto in narra¬ 
tive form appears without objection in the Bill of 
Exceptions, page 12 at lilies 18 through 26. 

Assignment of Error No. 6, appellant’s brief, 

page 8, assigns error in the exclusion of testimony 

contained in deposition of witness Glen S. Smith 

and specifically sets out two questions and answers 

as having been excluded whereas in fact all of the 

testimony of the said witness was admitted without 
* 

objection (B. of Ex., p. 20, 21) and the questions 
and answers referred to appear there in narrative 
form. 

Assignnient of Error No. 7, appellant's brief, 
page 10. last paragraph, and page 11, paragraphs 
1 and 2. specifically assigns error to the striking 
from an answer the words “he kept quieter*’ 
whereas in fact these words were admitted without 
objection (B. of Ex., p. 24, 1. 1-7). 

Assignment of Error No. 22, top of page 28 of 
appellant’s brief, charges error in the admission 
in evidence of defendant’s Exhibit No. 5, and ma¬ 
terially misquotes said exhibit by the omission of 
“* * * $2.65 a day * * *" (B. of Ex., p. 

76). This exhibit is a request directed to the United 
States Veterans' Bureau by the plaintiff that he be 
reimbursed for time lost while undergoing medical 
examination and observation. Appellee attempted 


» 
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to prove by this and other exhibits that plaintjiff was 
gainfully employed at the time and had sjlready 
shown through other evidence that plaintiff'; would 
have no claim for this reimbursement, which was 
shown to have been made, unless he had suffered a 
specific loss because of his absence from hi^ work 
and had also shown that the maximum apiount 
allowed was $2.65 per day. 

In Assignment of Error No. 27 at paragraph 1 
on page 2,7 of appellant's brief, appellant lnakes 
the statement “According to the Washington!, D.C. 

i 

City Directory there are several persons in Wash¬ 
ington, D.C.. of the same name as plaintiff;’ and 
immediately following this in the first paragraph 
of Assignment of Error No. 2,1, appellant states— 
The Court erred in not allowing counsel for 

' i 

plaintiff in the argument to the jury to call 
attention to the fact that there were several 
James Atkins listed in the City Directory 
and in denying counsel for plaintiff’s joffer 
to read same from the Washington Cit^ Di¬ 
rectory to the Jury, to which plaintiff's 
counsel duly excepted. 

i 

In fact the Court did allow counsel in his arguinent 
to the jury to call attention to the fact that there 
were several James Atkins listed in the City Direc¬ 
tory but quite properly did not permit counsel to 
read from the directory in his argument as thejsaid 

directorv had not been offered in evidence nor! had 
* 

there been any testimony concerning this question 
introduced and further because there had beeii no 
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mention made of other James R. Atkins (B. of 
Ex., p. 117). 

In Assignments of Error numbers 1, 2, 3, 4, 5, 
7, 9, and 10, appellant charges error to the exclu¬ 
sion of answers to certain questions and in the Bill 
of Exceptions there is no offer of proof as to what 

these answers mav have shown nor do the answers 

* 

themselves appear except in appellant's brief and 

in some instances they do not even appear there. 

The exclusion of the testimonv hereinbefore re- 

% 

ferred to and contained in the tirst ten Assignments 
of Error was not material, harmful or prejudicial 
to the appellant and in many instances the excluded 
questions and answers are contained essentially, 
substantiallv and cumulativelv in other testimony 

%j % % 

of the same witnesses: American Auto Trimming 
Co., Michigan, cf aJ. v. Lucas , Commissioner of 
Internal Revenue, 59 App.D.C. 171, 174. 

In Assignments 2 and 7 appellant submits as 
grounds therefor the failure of appellee to make 
objection to the excluded parts of the depositions 
in question at the time of the taking thereof or 
within ten days thereafter as provided in Section 
3 of Title I of the District of Columbia Code at page 
107. Appellee at this time respectfully invites the 
attention of the Court to the fact that in Assign- 
nient No. 2 there is no offer of proof in the Bill of 
Exceptions concerning the answers to the questions 
objected to and that the said answers appear only 
in appellant’s brief and the same is true as to most 
of the answers in Assignment No. 7. On page 12 
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of appellant’s brief there is set out a question and 
answer followed by this statement “The exclusion 
of the above question and answer by the Court was 
very damaging to plaintiff's case/’ It is respect¬ 
fully submitted that there was no objection to this 
question noted in the Bill of Exceptions (B. of Ex., 
p. 24, 1. 24-28). | 

Since a deposition is no part of the record, 
Wigmore on Evidence, 2d Ed., Vol. 4, Sec.| 2111, 

i 

Subsec. (3), the exclusion of answers of deponents 
not appearing in the Bill of Exceptions should not 
be considered on review. This Honorable Court 

lias decided that to consider them is error, Ameri- 

■ 

can Auto Trimming Co., Michigan, v\ at. v. l\ueas, 
Commissioner of Internal Revenue, supra, \with 
the further expression by Robb, J. “But no Jiarm 
resulted to appellants, since, in our view, the testi¬ 
mony of these witnesses on cross-examination did 
not materially differ from testimony in chief “i and 
this particular statement is truly applicable t<j this 
case. i 

i 

There was no objection by appellee to appellant’s 

i 

reading the cross-examination of appellant’s! own 
witnesses as a whole but only to certain questions 
and answers. Appellee has the right to waive cross- 
examination of any witness and can waive the rjead- 
ing of the cross-examination in a deposition land 
certainly the adverse party will not be permitted 
to read this cross-examination without having given 
appellee due notice of his intention so to do. i 
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Appellant cites as substantiation of his argu¬ 
ment on this question the case of Welch v. Lynch, 
30 App.D.C. 122. 130, wherein the Court expressly 
refuses to decide this question in view of the then 
new statute relied upon by the appellant herein 
and makes this statement “Apparently the gener- 
allv established rule is that, while formal objections 
to such depositions must be made within a reason¬ 
able time after their return, those for incompetence 

or irrelevance mav be made at the trial, as in the 

* • 

ease of the examination of ordinarv witnesses'*. 
A PI )ellee respectfully submits that ])arts of a depo¬ 
sition manifestlv irrelevant mav. on that around, 
be omitted under the direction of the Court. 18 
C.J. 736. 

The excluded questions (B. of Ex., p. 10, 1. 

18-21 ; p. 22. 1. 16 through p. 23; p. 23. 1. 30-32 and 

through 1. 7. p. 24: p. 24, 1. 9-16) and the answers 

thereto (appellant's brief, p. 6 and p. 9. 10. 11. 12) 

when considered along with, the direct testimonv 

of the same witnesses (B. of Ex., p. 7. 8. 22. 23) 

reveal that thev are suhstantialiv and sufficientlv 

• • • 

in evidence and further that thev are cumulative 
and that they are immaterial, irrelevant and not 
responsive. 


As to Assignments Numbers 12, 13, 15, 16 


Appellant has here assigned error to the refusal 
of the Court to admit in evidence four parts of the 


summary of the Court Commissioner of Veterans’ 
Affairs. j 

Counsel had stipulated that this summary or any 
part thereof might be* offered in evidence, (subject 
to objections by either party as to the relevancy, 
materiality or competence of the same (B.iof Ex., 
]). 47, 1. 1—1 *»). Briefly summarized, this proffered 
evidence shows that the appellant on tlircje occa¬ 
sions during his second enlistment deserted the 
service and was absent without leave (B. [of Ex., 
p. 44, 1. -(>): that on each occasion he losit or in 
some way disposed of (Government property con¬ 
sisting of cloth.es and equipment: that as bunish- 
ment for these acts he was confined in the | guard- 

i 

house and that he was fined two thirds of one 
month's pay on two occasions and fifteen days' pay 
on another. lie was also charged with thy value 
of the properly lost and with the transportation 
expenses incidental to his being returned to camp. 
The four offerings are practically identical, the 
main difference between them being that tlufy were 
copied from different Army records. If admitted 
thev would have been cumulative to the evidence 
contained on page 46 of the Bill of Exceptions. 

In Assignments numbered 12, 15 and 16j appel¬ 
lant has stated no reasons for urging the admission 
of the evidence referred to therein nor the purpose 
of the same. 

In Assignment No. 13 appellant states tljat this 
evidence would prove that appellant s second! enlist- 
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merit dkl not constitute a gainful occupation be¬ 
cause lie drew no pay and because lie actually 
became indebted to the Government in the amount 


of $223.94 (;B. of Ex., p. 44.1. 8-19). The same evi¬ 
dence is contained in the part of the summary ad¬ 
mitted without objection (B. of Ex., p. 46). Con¬ 
trary to the statement in appellant’s brief, the 
excluded offers prove that he was paid during the 
term of his second enlistment (B. of Ex., p. 44, 1. 
25; p. 50, 1. 32; p. 51, 1. 1). 

Appellee respectfully contends that it was not 
error to exclude this evidence because it was irrel¬ 
evant, immaterial and cumulative. It cannot be 
seriously urged that service in the United States 
Army is not a substantially gainful occupation. 
Fines and forfeitures incurred by appellant 
through his own misconduct in no wav alters this 
fact. In addition the part of the report referred 
to in Assignment No. 13 was incompetent and there¬ 
fore properly excluded. This was the “Third En¬ 
dorsement’* of the service record. It had been 
crossed out in full and marked “void** in its en¬ 
tirety. Thi^ cancellation bore the signature of “J. 

H. Elson, Capt.. 19th Infantry* ? (B. of Ex., p. 45. 

I. 8). Without explanation or contradiction of its 
invalidity as, shown on its face, this writing could 
not be admitted in evidence as proof of the state¬ 
ments contained therein. 


Ill 

As to appellant’s Assignment Number 17 

I 

Error is assigned by tlie appellant to the!exclu¬ 
sion from evidence of a “Certificate In Lieu Of 
Lost Or Destroyed Discharge Certificate” j(B. of 
Ex., }). 61, 62). This certificate was not prpperly 
identified and was therefore inadmissible. | Fur¬ 
ther, the only purpose stated in urging the Admis¬ 
sion of this certificate was to show that the plaintiff 
took part in the battles of Canal Sector, (Ypres 
Offensive, and Somme Offensive. This certificate 
was properly excluded because it was immaterial, 
cumulative, irrelevant, and incompetent. It|is not 
necessary in a suit to recover on a contract of Gov- 

i 

eminent war risk insurance to show servicjj con¬ 
nection of the alleged disability; United St tile# v. 
Scarls, 49 F. (2d) 224 (C.C.A., 4th). It wasj testi¬ 
fied to by appellant's witness Gore, without Objec¬ 
tion, that appellant did take part in those ijattles 
(B. of Ex., p. 8, 1. 15-24). The certificate!itself 
states that it shall not be accepted as evidencle in a 
claim against the United States (B. of Ex., jp. 61, 
1. 28-30). It was shown that plaintiff had!, been 
issued several of these certificates which he had lost 
or destroyed (B. of Ex., p. 62, 1. 16-20). j 

iv ! 

As to appellant’s Assignments Numbers 18 and| 19 

On the grounds that they were irrelevant and 
immaterial appellant assigns error to the allinis- 
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sion in evidence of appellee's exhibits numbers 1 
and 2 (B. of Ex., p. 66-72). These exhibits consist 
of two applications for compensation signed by the 
appellant and filed with the United States Veter¬ 
ans' Bureau. This evidence proves that appellant 
wrote in these applications his name, address, date 
and place of birth, dates of enlistment and dis¬ 
charge 1 . his rank in the Army, the nature and ex- 
♦ 

tent of his claimed disabilities, a detailed state¬ 
ment of his occupations before enlistment and since 
discharge, giving the names of employers, dates of 
employment, the nature thereof, and the salary 
received: and stated that he was not earrving Gov- 
eminent insurance; that he did not desire to rein¬ 
state his insurance, and that he had made applica¬ 
tion for the ad justed-service certificate or bonus. 
The first of these applications was subscribed and 
sworn to on September 8. 1921. and even the wit¬ 
nesses to the statement were dulv sworn as to the 
truth thereof. The second was subscribed and 
sworn to July 1. 1927. These exhibits were appel¬ 
lee's first offer of evidence. The veteran was cau¬ 
tioned therein to “Rkai> with Grkat Gaki:." Two 
pages were devoted to the instructions and sugges¬ 
tions as to the manner of filling out the applica¬ 
tions. and appellant's attention was directed to the 
penalty for making any untrue statements therein. 
These exhibits were certainlv relevant and mate- 
rial in that they proved by his own statements that 
appellant had been engaged in substantially gain¬ 
ful occupations over long periods of time since the 
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lapse of liis policy, and that during* most! of this 
time he had followed his pre-war occupation (B. of 
Ex., p. 73, 1. 15). Further, being very detailed 
and exacting in nature, they were material and 
relevant as to the mental condition of appellant on 
those dates. All of these matters were necessarily 
allowed to be brought to the Jury's attentjon for 
their consideration in determining the sole issue of 
whether or not appellant had been totally aiid per¬ 
manently disabled since the lapse of his insurance 
contract. 

V 

! 

As to appellant’s Assignments Numbers 20, 21, 22, 23, 24 

On the grounds of irrelevancy and immaterial¬ 
ity appellant has assigned error to the admission in 
evidence of appellee’s exhibits numbers 3 through 

i 

7. Tlie purpose of these exhibits is to show jtliat in 
the fall of 1926, appellant was gainfully employed 
as indicated by his signed statement in appellee's 
Exhibit No. 6 (B. of Ex., p. 77, 1. 28-32) jas fol¬ 
lows : j 

Washington, D.C., September 2, W26. 

i 

I herebv certify that I regularly follow the 

%J 4 / 4 > 

gainful occupation of Cook, with thejUnion 
Pacific Dining Cars, Omaha, Nebraska, and 
that by reason of reporting to examination 
and observation during the period covered 
bv the attached voucher, I was unable to fol- 
low my regular occupation, thereby suffer¬ 
ing a financial loss. 

James R. Atkins. 
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These exhibits consist of duly certified photostatic 
copies of Section 7048 of Regulation No. Ill; Sec¬ 
tions 9105 and 8024 of Regulation No. 78 of the 
United States Veterans’ Administration; a signed 
claim by appellant dated August 3,1926; a Govern¬ 
ment voucher for $50.35: a draft on the Treasury 
of the United States for this amount and indorsed 
bv James R. Atkins. These exhibits show that a 
veteran must submit to a physical examination at 
the request of the Veterans' Administration if lie 
lias filed an application for compensation, and that 
he will be paid not in excess of $80 per month for 
the time lost from his employment while under¬ 
going examination and observation if in fact he 
is at that time employed by someone other than 
himself. Appellant claimed and was allowed the 
maximum amount of $2.65 per day for the nineteen 
days spent in the hospital for examination. Since 
there was no other proof of appellant’s being gain¬ 
fully occupied in August and September of 1926, 

it cannot seriouslv be contended that in this case 

* 

evidence, otherwise admissible, proving that ap¬ 
pellant was employed at that time is not admissible 
on the grounds of irrelevance and immaterialitv. 


VI 


As to appellant’s Assignment Number 27 

The Court properly admitted in evidence appel¬ 
lee’s Exhibits 10 through 21. These exhibits con¬ 
sist of twelve duly certified copies of proceedings in 
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the Police Court of the District of Columbia (B. 
of Ex., p. 85 through 96). There are two epcli for 
1926, 1928, 1929, one for 19:10. and five fcir 1931. 

i 

The charge in each instance consists of an iiiforma- 
tion for intoxication in which the appellant is 
named as defendant, and to each of wllich he 
pleaded guilty. 

Appellant assigns error to the admission of these 

exhibits on the various grounds stated in his brief 

® . ' 

at pages 29 and 37. Summarized he objected on 
the grounds. First, of irrelevancy and innjnateri- 

i 

ality; Second, the lack of proof of the identity of 
the appellant as the defendant named in tjhe ex¬ 
hibits; Third, the laek of proper identification of 

the records themselves; and Fourth, that they 

7 7 | 

could only be admitted to impeach the appellant 
and therefore tliev were inadmissible because he 
had not testified. j 

In answer to these objections appellee respect¬ 
fully submits, First, that the exhibits were entirely 
relevant and material. Appellant alleged a|nd at- 

i 

tempted to prove that he was totally and perma¬ 
nently disabled from a date prior to May 31 j, 1919. 
He introduced witnesses who testified that on 
certain dates he acted “queerly.” These witnesses 
further testified that appellant drank considerably 

and that thev did not know whether or hot he 

%/ 

i 

was drinking at the times of the alleged “qjueer” 
actions. Appellee in its evidence sought tb dis¬ 
prove, and did disprove to the satisfaction pf the 
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jury, any total permanent disability of the appel¬ 
lant and proved that appellant had at various times 
temporarily incapacitated himself through the use 
of intoxicating liquors and veronal. It was, there¬ 
fore, most relevant and material to show by un¬ 
contradicted evidence that on certain dates appel¬ 
lant had admitted, through pleas of guilty, that he 
was intoxicated. In addition to these exhibits, 
there was uncontradicted testimonv introduced in 
abundance, and without objection by both the ap¬ 
pellant, and appellee, that appellant was a heavy 
drinker and that he had been drunk on manv oc¬ 


casions and in many places. See testimony of 
appellant's witnesses in the Bill of Exceptions at 
page 6, line 2: p. 14, 1. 12, 13; p. 19, 1. 8-12: p. 55, 
1. 11, 20; p. 59.1. 21, 25, and as to appellant’s use of 
drugs see evidence introduced by appellant in the 
Bill of Exceptions at p. 55,1. 9, 12: p. 57, 1. 8, 9, 15: 
p. 58, 1. 5, 6. In the face of this array of evidence 
introduced 1 on behalf of appellant and even without 


consideration of similar evidence for appellee, it 


cannot be contended that the admission of the ex¬ 


hibits in question was harmful or prejudicial to 
the appellant. 

Second, with respect to appellant's contention 
that these exhibits should have been excluded be¬ 


cause there was not a proper identification of the 
appellant, we respectfully call the Court's atten¬ 
tion to the case of Jacobs v. United States, 24 F. 
(2d) 890, 58 App.D.C. 62, decided by this Court 
in 1928, wherein it is stated: 
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It is the general rule that identity of 
names will be accepted as prima fabie evi¬ 
dence of identity of persons. State v. 
Lashus, 79 Me. 504, 11 A. 180; Spate v. 
Bizer, 113 Kans. 731, 216 P. 303; State v. 
Court, 225, Mo. 609, 125 S.W. 451 ; Bayka 
v. Mumford, 58 Kans. 445, 49 P. 601. j There 
being no evidence in this case to rebut the 
prima facie presumption arising from the 
identity of names, there was a sufficient 
basis for the verdict of the jury. Uau v. 
United States, 13 F. (2d) 975; Harris v. 
United States, 10 F. (2d) 358; Belcher v. 

Commonwealth, 216 Ky. 126, 287 S.W. 550. 

. 

The rule and the conclusion set out in thpt case 
finds a situation here perfectly suited for coinplete 
applicability. There was no evidence whatsoever 
to rebut the presumption that the appellant,!James 
R. Atkins, was the same Janies R. Atkins najned as 
defendant in these informations, in spite of the fact 
that counsel for appellant stated to thp jury 
“* * * there were several James Atkins’ 

listed in the City Directory * * *” (B. of Ex., 

p. 117). | 

Third, the records were properly identified for 
admission in evidence. The Police Court pf the 
District of Columbia, is a Court of the Ignited 
States within the meaning of Section 1042 of the 
Revised Statutes of the United States (United 
States v. Mills, 11 App.D.C. 500), and hence its 
record may be proved in any other federal court 
by the certificate of the clerk under the seal of the 
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court, without the certificate of the Judge that the 
attestation is in due form, as each court of the 
United States is presumed to know the seals of 
every other federal court ( Turnbull v. Payson, 95 
U.S. 418, 24 L. Ed. 437). 

* * * certified or office copies of judicial 

records duly certified by the clerk or custo¬ 
dian of the record, if they are otherwise 
competent, are admissible in any cause or 
court in the same jurisdiction where the rec¬ 
ords themselves would be admissible; 22 C.J. 
824. 


Fourth, the pleas of guilty by the appellant re¬ 
corded in the certified copies of the informations 
amount to admissions, or declarations against in¬ 


terest. A plea of guilty is an express confession of 

guilt; 16 C.J. 716. The confession occupies the 

status of an ordinarv admission and is receivable 

* 

as an exception to the Hearsay rule. 


* * * in a civil case the admissions of 

an opponent when offered, are not to be 

tested or excluded bv anv rules of confession 

*- • 

applicable to the accused in a criminal case. 
Wi(j hi ore on Evidence, 2d Ed., Yol. 2, Sec. 815 et 
seq. Campbell v. Germania Fire Ins. Co., 163 Wis. 
329,158 NAY. 63 (1916): Birebard v. Booth, 4 Wis. 
67. 72; Fidler v. McKinley, 21 Ill. 308. 309, 316, 318, 
are all cases wherein pleas of guilty or confessions 
of one of the parties are admitted as evidence in 
civil suits. See also 22 C.J. 259. 
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i 

VII | 

i 

i 

As to appellant’s Assignments Numbers 32, £3, 34 

Appellant assigns error in Assignment Njo. 32, to 
the Court’s allowing five prayers requested by 

i 

appellee and in Assignment No. 33 refusing five 
prayers requested by appellant. Assignment No. 
34 attacks the general charge although lib excep¬ 
tions thereto were taken at the time. 

I 

An exception not appearing in the Bill! of Ex¬ 
ceptions comes too late; Fields v. United States, 27 
App.D.C. 433, 446; Cooper v. Sillers, 30 Ajpp.D.C. 
567. | 

It is well established that the trial judge lieed not 
employ the identical language set forth in requested 
instructions, but may, under proper circumstances, 

i 

explain, qualify, or modify instructions, provided 
he correctly states the law; United States v. Burke, 
50 F. (2d) 653 (C.C.A. 9th); Railway Co. \\ Whit- 
ton's Administrator, 13 Wallace 270, 33 Cyje. 1781. 

Appellant's requested prayers are all substan¬ 
tially included in the charge except prayers num- 

. 

bered 5 and 6. In these he asks the Court to in¬ 
struct the jury t<> consider as a fact that appellant 
was on July 17, 1917, at the time of his enlistment, 

i 

free from any physical disabilities, et ceterq. The 
instructions of the Court were more liberalj to the 
appellant in this connection for the jury ; might 
properly have rendered thereunder a verdict for 
the appellant for any total and permanent disa- 
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bility found to have existed prior to May 31, 1919, 
regardless of the date of its inception. The ap¬ 
pellee did not contend that appellant was disabled 
or in any way abnormal prior to his enlistment. 

Particular attention is invited to the fact that 
the Court instructed the jury that the fact that a 
man may have worked at times does not of itself 
prove that he was not permanently and totally dis¬ 
abled ; that lie may engage in an occupation when, 
within the meaning of this definition, he was totally 
and permanentlv disabled: that his sense of duty 
might urge him on to work when he was materially 
injuring himself by so doing (B. of Ex., p. 128, 1. 
14-21) and that the test on the question whether or 
not he was able to work at any gainful occupation 
was his abilitv or lack of abilitv to go out and earn 
such a living as a man in his situation, with his 
mental and physical qualifications, could reasonably 
be expected to do (B. of Ex., p. 129, 1. 1-5), and 
the fact that he did work did not prove that lie was 
physically able to work (B. of Ex., p. 128, 1. 
24, 25). 

Appellant contends that it was error to instruct 
the jury that if they found that Atkins, because of 
excessive indulgence in alcohol and drugs volun¬ 
tarily incapacitated himself for work and for those 
reasons was unable to remain continuously em¬ 
ployed, that they should return a verdict for the 
appellee adding— 

* * * the use of alcohol and drugs may 

have been the result of an unsound mental or 
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physical condition existing on or before May 
31, 1919. If such a condition induced his 
drinking it could not be considered (lie had 
done so voluntarily. j 

Appellee respectfully submits that in view of the 
abundance of evidence introduced by both parties, 
without objection, to the effect that Atkin^ was a 
heavy drinker and used veronal excessively^ it was 
not error to instruct the jury as above, especially 

i 

in view of the fact that there was no evidence of any 
disability whatsoever prior to May 31, 19l9. The 
question of incapacity or inability to work was of 
vital importance to a proper consideration of the 
sole issue of permanent and total disability. 
Therefore, any evidence proving the source or 
cause of such disability and strongly proving that 

* i 

it was temporary in nature as well as voluntary, 

i 

was entirely pertinent, relevant and material and 
the jury must necessarily have been instructed rel¬ 
ative to this evidence. 

i 

It is respectfully submitted that the prayers 
which were given by the Court at the request of 
the appellee are correct, and these instructions 

i 

when taken with the general charge of the [Court 
assisted the jury in reaching a just and proper 
verdict; Lumbra v. United States, supra; Eggen v. 
United States, 58 F. (2d) 616 (C.C.A. 8tli); United 
States v. Rentfrow, 60 F. (2d) 488 (C.C.A. 10th), 
and cases therein cited. Moreover, it is apparent 
that the general charge of the Court embodied the 
principles enunciated in the cases cited by the ap- 
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pellant, and that the jury was instructed in a clear 
and complete manner as to the law applicable to 
the issues. 

Among the cases cited by the appellant are some 
which dealt with the presumption as to service 
connected disabilities provided by the terms of 
Section 200 of the World War Veterans’ Act, 1924, 
as amended July 2, 1926, par. 7. 44 Stat. 793 (38 
U.S.C.A., par. 471). This presumption has no pos¬ 
sible application to the facts in the instant case. 

Furthermore, Congress, by an amendment to Sec¬ 
tion 200 of the World War Veterans’ Act, 1924, 
enacted July 3, 1930, par. 11, 46 Stat. 995 (38 
U.S.C.A., par. 471), which is not referred to in the 
appellant’s brief, removed any doubt which had 
theretofore existed on this subject and made it per¬ 
fectly clear that the presumption of service origin 
of disability, provided by the provisions of Section 
200 of the World War Veterans’ Act, is not appli¬ 
cable to claims based upon contracts of war risk 
term insurance; United States v. Searls, supra . 

It is also to be noted in this connection that the 
case of Hines v. Welch, 57 App.D.C. 371, which is 
cited by the appellant, and which was decided by 
this Court, was a mandamus proceeding involving 
the right of the petitioner to collect certain disa¬ 
bility compensation. 

The case of Burgoyne v. United States, 61 
App.D.C. 97, 57 F. (2d) 764, has also been cited by 
the appellant. In that case it was held that the 
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failure of the Court to give certain instructions 
requested by the appellant was not cured bjy any¬ 
thing contained in the general charge, and that the 
language used by the Court in charging the jury 

i 

was misleading and probably seriously affected the 

i 

result. I 

Although the appellant contends that a similar 
error was committed in this case, it is apparent 
from an examination of the charge which wasj given 
in the instant case that no error was cominitted 
therein, but that, on the contrary, the charge is in 
entire harmony with the decision of this CoUrt in 
the Burgoyne case, supra. 

conclusion j 

Appellee respectfully submits that there is no 
error appearing in the record of the trial of this 
case and that appellant's Assignments of Err<pr are 
frivolous. The case was properly submitted to the 
jury under impartial, correct and complete instruc¬ 
tions by the Court and a just and true verdicjt was 
accordingly rendered thereon. For the foregoing 
reasons it is respectfully submitted that the jjudg- 
ment of the court below should not be disturbed. 

Leslie C. Garnett, j 

United States Attorney . 

John W. Wood, 

Assistant United States Attorney. 
Will G. Beardslee, 

Director, Bureau of War Risk Litigation. 

Young M. Smith, I 

Attorney, Department of Justice. j 
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